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Genetic testing > Case: 200800801

Mr C was tested and diagnosed in his early thirties as a likely sufferer of Huntington’s disease (HD), an
incurable hereditary neurological condition causing deterioration in later life. The understanding that

Mr C would develop HD, and that his daughters had a 50 per cent chance of being affected by the
condition, caused a great deal of anxiety for the family and led them to make certain life choices. The
test in which Mr C tested positive for HD in 1989 carried a four per cent probability of error. In 1993 a
more accurate test was introduced but Mr C was not re-tested with this until 2007. When tested, he
did not have the disease. Mr C and his wife complained that, had re-testing been routinely provided
when more accurate tests became available, much stress would have been avoided and different
decisions made about their daughters’ future. Although we found that the general position of the Board
on re-testing was reasonable, we found that in Mr C’s particular case it was far too long before he was
offered a re-test, especially as he was not displaying symptoms of HD. We therefore upheld the
complaint that the Board did not act reasonably in failing to re-test Mr C for HD after the introduction
of more accurate tests. We recommended that the Board remind clinicians of the importance of open
discussions of new genetic tests with affected patients in order to enable them to make informed
choices and of the importance of recording such discussions and the information provided to patients.

Cancer diagnosis and treatment, complaints handling > Case: 200801379

Mr C was diagnosed with cancer, and had part of a lung removed. After the operation, it was found
that the tissue removed was not cancerous. Mr C complained that the operation was unnecessary,
and that hospital staff delayed in telling him of the change in diagnosis and did not fully answer his
questions. He also complained that there was a delay in putting him back on the kidney transplant
waliting list and that the Board’s response to his complaints had been inadequate. We upheld all his
complaints and noted our medical adviser’s view that it would have been possible to diagnose the
problem more accurately before operating. In this case, the Ombudsman also noted his personal
concern about the use of a particular procedure, which our adviser said might not have been the best
way to diagnose the problem. We asked the Board to apologise to Mr C, carefully reflect on his case
and quickly audit and review the use of the procedure in the hospital. We recommended that they
emphasise to staff the importance of documenting a full clinical history, and the importance of
appropriate communication and file management. We also recommmended that they urgently review
the operation of their complaints process and the relationship of this to clinical governance; ensure that
staff who handle complaints follow the relevant procedure, and establish why no incident review was
considered as a result of this complaint.
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Palliative care; care and treatment; staff attitude; complaints handling
> Case: 200602412

Mrs A was admitted to hospital with breathing difficulties, but did not respond to treatment. It was
decided, with the agreement of Mrs A and her family, to pursue palliative care only. Mrs A's daughter,
Mrs C, raised several concerns about the care and treatment provided to her mother after that decision
was taken, and about the actions of some members of staff, particularly an inappropriate conversation
initiated by bed managers in Mrs A's room. We upheld all Mrs C’'s complaints. We recommended that
the Board apologise to Mrs C for all the shortcomings identified in the report, particularly for the actions
of the bed managers; and that the incident is discussed with both bed managers at their annual
appraisals. We found that a proposal to move Mrs A to a six-bedded bay where her family were unlikely
to have unrestricted access to her was inappropriate. We recommended that the Board review the
operation of the Palliative Care Manual in relation to the bed management of terminally ill patients.

We also recommmended that the Board review their pain management documentation and recording
and remind staff of the importance of documenting in the patient’s clinical records concerns raised by
patients and their families. We found the adequacy and delivery of medication and a failure to review
medication to be inappropriate and made recommendations including conducting an audit in
prescription chart recording over a six month period, and ensuring that night staff recognise when there
is a need to contact on call staff to review medication for patients in pain. Finally we found the Board’s
response to Mrs C’s complaint to be inadequate and that specific staff directly involved in some of the
incidents reported had not been approached. We recommmended that in future the Board ensure that
information is obtained from the staff involved to allow complaints to be investigated appropriately and
that all issues raised in complaints are addressed.

Still birth and treatment of bereaved parents > Case: 200800763

Mr C and his partner, Ms C, were unhappy about the care provided to Ms C during pregnancy. Their
daughter was, sadly, stillborn. Mr and Ms C said that a number of warning signs were missed and, in
particular, that a scan which showed the umbilical cord near their daughter’s neck should have been
followed up. They also said that post-natal care and the response to their complaint were inadequate.
We upheld their complaint that Ms C’s care and treatment was inadequate as we found that a
deceleration of the fetal heart rate was not noted or followed up. However we also noted that it was
not clear from the evidence that the outcome would have been any different had follow-up taken place.
We also upheld the complaint that inadequate support was provided to Mr and Ms C after their
bereavement, and partially upheld the complaint about the Board’s response as full information was not
provided to Mr and Ms C at the time of their complaint. We recommended that the Board review the
following: midwives’ training; the use and purpose of telephone call records; supervision arrangements
for ante-natal clinics, and their standard care pathway for bereaved parents. We also recommended
that the Board take into account the need to provide the fullest possible information when responding
to complaints. Finally, we recommmended that the Board apologise to Mr and Ms C for their failures to
respond appropriately to the fetal heart rate deceleration and to communicate properly with Mr and Ms
C’s GP, and for the time taken to provide them with information about counselling.
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Housing

We use this section of the annual report to competition being just the most obvious
provide information about social housing of these. This, of course, was written before
issues. This covers homes rented from both the emergency Budget of June 2010, in which
councils and registered social landlords reforms to housing benefit were announced.
(RSLs). Housing is the area where we find Cuts to the Housing Association Grant, further
both the highest number of complaints restrictions on Right to Buy and the passage of
received prematurely, and the largest number  the Housing (Scotland) Bill are also likely to
where we can make an impact at an early have an impact. So the way ahead is one of
stage after the complaint reaches us. As more change and of authorities adapting and
already explained, we do not normally take reviewing their strategic focus to meet these

a complaint to a formal report if we can challenges. Despite all of this, however, good
intervene and achieve a suitable outcome. complaints handling should still be a focus and

This both saves public money and resolves we hope that we will help with this in our future
the complaint. Where we find something has  role as Complaints Standards Authority, and
gone wrong and think it can be fixed by a call by providing support through our Training Unit.
from us, we will always try and do that. Our

new process of early resolution should help LOC al Authorities and
further with this in the year ahead. H o o Lo
ousing Associations

33 enquiries and 755 complaints about
housing issues reached us during the year,
totalling 788 contacts. This is a decrease of
more than 8% on the previous year. Most of
this, however, was due to a reduction in the
number of enquiries we handled, with the
Looking forward, it seems likely that public number of actual complaints remaining fairly
sector budget reductions will impact on this steady, dropping by only seven during the year.
sector, and may affect complaint numbers in The categories most complained about also

The rate of complaints reaching us too early
(oremature complaints) dropped this year to
just under 59%, although this is still higher than
in other sectors. And there was a difference
between councils and RSLs in the rates of
premature complaints received (see across).

future. The Chartered Institute of Housing remained much the same, with another rise in
recognise this in their report New Climate, the number of complaints abouft neighlbour
New Challenges (March 2010) when, taking ~ Problems and a welcome drop in those about
about RSLs, they say ‘There is no question complaints handling. Complaints about

that the ... sector is in a challenging place housing benefit and council tax benefit rose
right now with a formidable mix of factors by 44%.

to contend with — the economic climate,
legislation, compliance, requiation and
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. ] What happened to
Topsubjectsof housing these complaints?
complaints received We determined a total of 782 complaints
2009—10 (local authorities and RSLs) during

2009 -10, including some carried forward

Repairs and maintenance . .
from the previous year. As we say in the

of housing stock 200

casework performance section of this report,
Policy/administration 143 {he great majority of complaints we handle
Neighbour problems/ are concluded without the issue of a
anti-social behaviour 124 published report8. 85% of the complaints

were determined in the early stages of our

Applications, allocations, transfers 79
process, most because they were premature

Capital works, renovations, (i.e. the complaint had not yet gone through
improvements, alterations, the complaints process of the authority
modifications 47 complained about). Of the remaining 15%,
Housing Benefit/Council Tax benefit 107 complaints were determined at the
(Local authorities only) 36 examination stage, and nine at the

investigation stage. Of the nine, one was
discontinued as the complainant did not
Rents and tenancy charges 23 respond to enquiries, and the remaining eight
oq Were the subject of reports to the Parliament.

One was not upheld, five were partially upheld
Factoring and other services 17 and two were fully upheld.

Right to buy 10

Homeless person issues 31

Complaints handling

Recommendations in housing complaints

Our investigations resulted in SPSO recommending that housing providers act on the following:
consider asking insurance agents to revisit a claim from a tenant
improve their policy on compensation claims

refund part of the rent paid over a 14 month period during which required remedial work
was not carried out

use the learning from complaints to improve procedures
apologise for disruption and inconvenience caused to a tenant

discuss and agree required home repairs with a tenant

6 For a full breakdown of the outcome of all complaints, see the Statistics section.




Issuesin housing
complaints

Anti-social behaviour/neighbour complaints
again take third spot in the top twelve subjects
of complaint made to us, and again the numbers
rose slightly this year. We recognise that such
complaints can be very hard to handle, as often
it simply comes down to one person’s word
against another. The case about this issue that
we investigated and published during the year
revealed record keeping issues rather than
maladministration in handling the anti-social
behaviour issues.

As mentioned above, in 2009 —10 the highest
numbers of premature complaints we received
were about Registered Social Landlords. 77%
of these complaints arrived with us at a point
where we could do nothing with them as the
person had either not complained at all to the
RSL, or had not completed its complaints
process. As we have been working with
authorities in the sector and with the Scottish
Housing Regulator and other relevant bodies
to try to reduce the rate of premature complaints,
it is disappointing to find this reflected in

the statistics.

We cannot say exactly why this happens,

but anecdotal evidence suggests that it is do
with people feeling angry, upset or frustrated.
People’s homes are very important to them and
so they try to take early steps to do something
when a problem arises. When we get these
kinds of complaints, we do what we can to make
sure the person knows the right way to go about
complaining. We recognise that the staff of
housing providers take this very seriously.

But RSLs must continue to do whatever they
can to make sure that members of the public
know how to complain to them. It is vital that
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frontline staff are aware of the importance of the
messages that come from complaints. Proper
signposting through the relevant complaints
process can mean a much earlier resolution of a
problem for the tenant, and a reduction in the
number of complaints that we receive too early.

It is, however, encouraging to note that the
premature rate for complaints about local
authority housing issues has dropped from
71% 10 45%, albeit against a background of

a drop in premature complaints in the local
government sector more generally. Of the total
of 1,859 contacts we received about local
authorities in 2009 —10, aimost 25% related to
housing. Nineteen of these were enquiries and
432 were complaints. 27% of the complaints
concerned repairs and maintenance.

Not all local authorities, of course, have housing
within their remit, as stock transfers have taken
place and housing stock has moved into the
ownership of RSLs. One example of where this
has happened is Glasgow Housing Association
(GHA). Here second stage transfers of housing
stock originally transferred from Glasgow City
Council to GHA have also been taking place,
although at a slower rate than originally
envisaged.
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All the reports can be read in full on our website.

Time taken to repair damage to property > Case: 200602445

Mr and Mrs C were tenants of a housing association. WWhen the Association carried out renovation work to
neighbouring apartments, Mr and Mrs C complained that their property sustained substantial internal and
external damage. Although the Association held a Committee hearing, then took action to repair the
damage and to reimburse Mr and Mrs C, the couple were unhappy that all repairs were not then completed
in good time. We upheld this complaint as, although the Association eventually took commmendable action
to resolve the situation, the disruption around, and the completion of repairs to, Mr and Mrs C’s property
took far longer than anticipated. We did not, however, uphold a complaint about the Association’s
communication. We recommmended that the Association refund part of Mr and Mrs C's rent for the further
14 month period during which they were waiting for the repairs to be completed, and review the case

to see if procedures could be improved to avoid this happening to anyone else in future. We also
recommmended that they apologise to Mr and Mrs C for the disruption and inconvenience experienced.

Record keeping in relation to anti-social behaviour > Case: 200602882

Mr and Mrs C complained that the Council failed to respond appropriately to complaints they made about
a neighbour’s alleged behaviour; mainly to do with noise. We upheld Mr and Mrs C’s complaints that their
telephone calls to the Neighbour Complaints Unit and meetings with Housing Department officials were
either not recorded or not fully recorded, but as the Council had already taken steps to improve practice
in these areas, we recommended only that the Council apologise to Mr and Mrs C for this. We did not
uphold the complaint that the Council failed to take appropriate action in response to Mr and Mrs C's
complaint of anti-social behaviour.

Liability for damage > Case: 200701713

Mrs C was the tenant of a house owned by an Association. She complained that a faulty bailer in her kitchen
caused soot damage requiring redecoration and the replacement of blinds and curtains. She complained
that the Association dismissed her claim for recovery of these expenses without adequately investigating the
damage caused by the faulty boiler. She was also unhappy with the Association’s complaints handling.

We partially upheld her complaint about the investigation of the damage, to the extent that the Association
could have done more to investigate the source of the soot that had caused it. We recommended that the
Association introduce a policy of seeking third party liability determination for compensation claims where the
claim is for amounts higher than the insurance policy excess, and for all claims that require expert technical
opinion; and that they consider asking their insurers to reinvestigate Mrs C’s claim.

Homeless procedures > Case: 200800711

Mrs C was made homeless when she was evicted from a privately rented property. She was unhappy
about the service that the Council provided to her at that time, in that they did not collect her belongings
for storage and did not compensate her for their loss. We found this to be the result of an internal failure
to pass on relevant information. We upheld Mrs C’'s complaint that the Council made inadequate
arrangements to uplift and store her personal belongings when she was made homeless. As they have
since reviewed all their homeless procedures, we recommended that they tell us about the measures
introduced as a result of that review. We also said that they should share the investigation report with their
insurers, so that they could reconsider whether the Council were in any way liable for the loss of Mrs C’s
property; and apologise to Mrs C for the poor service experienced.
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Scottish Government
and Devolved
Administration

This sector includes all the departments There was a significant reduction in the

and directorates of the devolved Scottish number of complaints about planning, which
Government, which handle the broad range reduced from 39 (top of last year’s list) to only
of policy issues involved in government. ten. This year financial matters topped the list,
It covers Scottish non-departmental public followed by issues about courts administration.
bodies, other devolved Scottish public bodies,  Financial matters include complaints about
and cross-border authorities when they legal aid, student awards and bankruptcy

are acting in a Scottish capacity. These issues, and courts administration relates to the
organisations handle a wide range of diverse oW Office and Procurator Fiscal Service
issues, from housing to environmental and the Scottish Courts Service. Although in

protection, from enterprise to crofting, and
beyond. As we pointed out last year, the
administrative activities of these bodies are
generally within our jurisdiction but numbers

of complaints received tend to be lower in this
sector because they deliver far fewer direct
services to the public. Also, as the complaints
brought to us are often about aspects of these
authorities’ work that is outwith our jurisdiction,
this is an area where there will always be a
Substantial number of complaints that we
cannot take further after they reach us.

This is demonstrated by the statistics below.

2009 — 10 we received an increased number
of complaints in both areas, it is worth
noting that unless the complaint is about
administrative matters, we are very limited in
what we can take further. This is because of
restrictions on the Ombudsman'’s jurisdiction
as set out in the Scottish Public Services
Ombudsman Act 2002. Put very simply, we
are generally prohibited from investigating
anything involving court cases, legal matters
or where there is a legal solution.

This is demonstrated by the fact that although
we determined 250 complaints about the
Enquiries and Scottish Government and devolved
compl aints received administration, we completed 247 of these
without the need for a formal investigation.
None of those we investigated related to either
of the two main subjects of contacts received.
We investigated and reported on only three
complaints from this sector, of which we fully
upheld one, partly upheld one and did not
uphold the third.

In 2009 — 10 we received 22 enquiries and
241 complaints about bodies in this sector.
This represents 7% of the contacts received
over the year and a 9% increase on the

2008 — 9 caseload for this sector. The table
shows the broad subjects of complaint along
with the total of enquiries and complaints
received under each heading. Some

contacts were made with too little specific
information for us to be able to categorise them.
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Scottish Government
Top 10 subjects of Scottish.  We received 114 complaints about
Government and devolved departments or directorates of the Scottish
administration complaints Government. 43 of these were either about

received 2009—10 courts admlnlstratlon or financial matters.

] ] As explained above, these are areas where
Financial matters 40 \ve can rarely investigate.
Courts administration 36

We determined 127 complaints, of which

Care & health 28 three were the subject of a formal report
] to the Parliament. We discontinued one
Justice 24 . . o
complaint at the investigation stage.

Education 17
Agriculture, environment, fishing Scottish public authorities
and rural affairs 17 and cross border public
Ombudsmen/Commissioners 13 authorities
Planning 10 We received 105 complaints about Scottish

: - public authorities, and five about cross-border
Enterprise bodies 7

authorities acting in Scotland on Scottish
Roads & transport 7 matters. The main areas complained about
were financial matters and care and health.
We determined a total of 123 complaints for
Scottish public or cross-border authorities.
None of these was the subject of a report
to Parliament.

Recommendations in Scottish Government
and devolved administration complaints

Our investigations resulted in recommendations that the relevant bodies act on the following:
review a specified complaint to see where communication could be improved
ensure that agencies acting on their behalf fully understand their responsibilities
apologise for confusion and delay in handling an application

apologise for poor complaints handling
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All of the reports can be read in full on our website.

Handling of grant application and communication > Case: 200800277

Mrs C complained about the handling of her application for a Rural Home Ownership Grant
(RHOG). She complained that the grant provider and their local agents failed to follow the correct
procedures, or to communicate with her properly, when processing her application. We upheld
both complaints as the local agents had clearly failed to properly provide information to the grant
provider on Mrs C’s behalf. This both impacted adversely on her application in terms of time and
misled her about her chances of success. We also found that communication from the agents to
the grant provider and Mrs C was unclear and, indeed, caused confusion. We recommended
that the relevant Directorate formally apologise to Mrs C for the confusion and delay and that
they take steps, including producing clear guidelines, to ensure that their agents clearly
understand all their responsibilities in respect of RHOG applications. We also recommended

that they review this particular application to identify areas where communication with the
agents could be improved.

Complaints handling > Case: 200702113

Mr C raised concerns about the handling of his appeal in respect of a proposed ‘Alteration or
Removal of Buildings or Works Order’. He was unhappy with the actions of the enquiry reporter
and the conduct of a hearing. We did not uphold his complaints that the hearing and site visit
were not conducted in a proper and fair manner and that documentation relating to the hearing
was mismanaged. We did, however, uphold his complaint that his subsequent complaints were
not fully considered, and recommended that the relevant Directorate apologise to Mr C for the
lack of clarity in responses to his complaints. We also reminded them of the importance of
clearly explaining their role and remit to members of the public, and any restrictions that may
apply to these.




Furtherand
Higher Education

We received a total of 13 enquiries and 91 of the total contacts received over the year.
complaints about authorities in this sector. The tables show the subjects about which
The number of contacts was on a par with we received complaints, and the total

the previous year and represents just 2.5% complaints received under each heading.
Further Education We received 33 complaints about further

educational establishments in 2009 —10.
We determined a total of 40 complaints

All sub:]ects of fur‘iher including some carried forward from the
education complaints year before. We reported to the Parliament
received 2009— 10 on one of these. This is very similar to the

2008 - 09 statistics, when we commented
on the difficulty of identifying trends or themes
from such small numbers of complaints.

Policy/administration 11

Grants/allowances/bursaries

Complaints handling

Personnel matters

W W O

Teaching and supervision

Academic appeal/exam results/
degree classification

Admissions

Student discipline

=  NDNINDN

Facilities
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Higher Education Although we receive a number of complaints
about academic appeals, exam results and

degree classifications in the HE sector each

All sub:]ects of hlg]}er year, we cannot investigate academic
education complaints decisions. We can, however, look at the
received 2009—10 process that the university followed when

taking the matter through their appeal
procedures. Although we only received two
Academic appeal/exam results/ complaints that were specifically about

8

Policy/administration

degree classification 18 complaints handiing, this often features as an
Teaching and supervision 7  issue within a complaint. The four HE cases
. on which we reported all contained issues
Accommodation 2 about complaints handling and, in two of the
Complaints handling 2  cases, this was the only part of the complaint
Welfare 2 that we upheld. This demonstrates a different
ratio to other sectors, where the substance
Admissions 1 of the complaint tends to be the part that is
Grants/allowances/bursaries 1 Upheld or partially upheld.
Personnel matters 1 Issues about complaints handling often
e surface as a complaint progresses, and an
Student discipline 1 SPSO investigation can highlight issues about
Other 1 the way in which an organisation’s complaints
processes have operated. The evidence from
We received and determined 56 complaints our published reports suggests that in this
about Higher Education (HE) in 2009 — 10. sector appeals processes tend to work well,
Of these, we reported to the Parliament on but there may be some work to do on the
four, and discontinued two cases at the actual handling of complaints as opposed
investigation stage. to taking a matter through the organisation’s

academic appeals processes.

Recommendations in further and higher education complaints

Our investigations resulted in the following recommendations to five different educational
establishments:

review complaints procedures to accommodate situations where a combination of complaints
of bullying and harassment, academic concerns and academic appeals are active at the same time

review record keeping processes and processes for appeal hearings

ensure that feedback from a student’s supervisor or placement is clearly communicated,
especially where there are concerns about the student’s performance

implement a policy for managing unacceptable behaviour
ensure that accurate information is supplied when handiing a complaint
apologise for poor complaints handling
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All the reports can be read in full on our website.

Supervision of PhD student and complaints handling > Case: 200801939

Mr C was a PhD student, and was not awarded the university qualification that he had hoped to attain.
He was concerned that his Director of Studies said that Mr C had been made aware that his supervisory
team had doubts about the quality of his work following a meeting he had with them. Mr C said that he
was not made aware of any concerns. He was also unhappy that the Director of Studies had made
allegations of research misconduct. Mr C said that he only became aware of these issues later, when he
saw a letter written by the Director of Studies to a third party. He was also unhappy about the way the
University handled the investigation of his complaint. We upheld the complaint about the claim that Mr C
was aware of his supervisory team’s concerns as there was no evidence that the University had ensured
that Mr C was made adequately aware of these. We recommended that they apologise to Mr C for this
failure; reinforce with supervisory staff the importance of properly handling such concerns, and ensure that
supervisory staff are fully aware of the University’s new Code of Practice when it is published. We did not
uphold complaints about the allegation of research misconduct or about complaints handling. We did,
however, make a general recomnmendation that the University reinforce to all staff involved in responding
to student complaints the importance of providing a full response and, in particular, that the response
includes details of any evidence considered during their investigation.

Complaints handling (supervision issues)
Case: 200702441

Mr A, a university student, was on a teacher training placement at a primary school. His father
complained that Mr A's supervision was inadequately monitored, and that the University failed to
respond appropriately to Mr A's reports of bullying by the teacher in whose class he was placed. He also
complained about the University’s handling of appeals and complaints about these matters. We did not
uphold the complaints about supervision or that the University failed in their duty of care to Mr A. We did,
however, uphold a complaint about the way in which the University responded to the complaint about
bullying and harassment and partially upheld a complaint about the conduct of Mr A's appeals. We
made several recommendations including how the University might in future work with schools when a
placement student gives cause for concern; reviewing relevant policies and procedures with particular
regard to timescales, recording information and adopting a holistic approach to matters where there are
a number of appeal and complaint policies involved; and that the University apologise to Mr A and Mr C
for the shortcomings in complaints and appeal handling.

Complaints handling (academic appeals)
Case: 200702367

Mr A failed a final year art college module and appealed this, first to the College and then to a University
under a special arrangement. Mr As father complained about the College’s handling of these appeals.
We did not uphold most of his complaints, but did uphold a complaint that the College’s responses

to the University were inadequate. We recommmended that in future the College should comply with
requests for comment. We partially upheld complaints about the College’s handling of Mr A's initial
approach and about the time taken to deal with the appeals, and made several recommendations
including providing appellants with specific appeal-related information at an early stage; ensuring that
information provided by the College to the University can be substantiated, and devising a policy for
managing behaviour considered unacceptable.




34 | SPSO annual report 0910

Equalities
and diversity

We are committed to making our service as
accessible as we can. Like all public bodies,
we have a duty to ensure that we anticipate
and meet people’s individual needs. One way
of doing this is by monitoring who uses our
service, as this gives us an indication of

who we are reaching and who we are not.
Revising our business processes provided

an opportunity for us to review how we deliver
our service and take steps to ensure that this
is in line with best practice on equalities.

We also want to ensure that any learning
from complaints about equality and diversity
matters is shared as widely as possible.
This year we reported on several complaints
involving such issues. Some of these are
featured in the case studies in this chapter.
The evidence from these shows that public
sector workers may not always be aware of
their responsibility to take full account of the
member of the public’s needs in their
particular situation.

Our actions on equality

Last year the Plain English Campaign
approved our website, and awarded it Crystal
Mark status. We added the Browsealoud
facility, allowing the website to ‘talk’ to service
users and to highlight information on screen.
We also added audio versions of our five most
requested leaflets. We produced an ‘easy
read’ leaflet about what we do and how to
complain, to improve accessibility for a range
of service users, especially those with

learning difficulties.

Monitoring our service

We continue to monitor information about
who brings complaints to us. After taking
advice from the Equality and Human Rights
Commission we revised our complaints form
and added further diversity monitoring
categories. Our form also now specifically
asks complainants to tell us if there is
anything we can do to adapt our service to
meet their needs.

In 2009 we had a 23% return rate on these
forms. From these we found that:

52 per cent of complainants were male
and 42 per cent female (6 per cent did not
disclose their gender)

about 25 percent of those who come to us
described themselves as having a disability

the number of people describing
themselves as ‘Black, Black Scottish or
Black British — African’ has doubled since
2008 but is still only 0.02%

the single largest identifiable group of
complainants was the 50 — 64 age

group. This is a change from the last three
years when the 35 — 49 age group

were top.

Our monitoring data indicates that the
make-up of our service users is broadly
the same as the population of Scotland in
gender and age, but there is variance in
the area of disability and ethnic group.
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Revising our business processes provided

an opportunity for us toreview how we deliver
our service and take steps to ensure that this is
in line with best practice on equalities.

According to the most recent census in In 2010 — 11 we will take forward an equalities
Scotland (2001), the percentage of people who  action plan including:

were classified as having a limiting long-term
ilness was 20.31%. This makes our figure of
25% higher than that of the general population.
Our monitoring forms ask people to specify

continuing to build equalities into our
processes, including accessibility of our
service and reporting of areas of

discrimination
their disability, so that we can be sure that we
are able to adapt our service to their needs. using our rapid equalities impact
The national figure for Black Scottish or Other assessment on SPSO projects and policies
Black and African combined is 0.12%, and we scoping the possibility of podcasts
have committed this year to working with other and easyread versions of other leaflets

bodies to raise awareness of our service to
ethnic groups and others that are under-
represented, as well as to vulnerable groups.

working with equalities bodies for

mutual understanding and improved
partnership working, including how we can
We have reviewed our Procurement Policy to reach under-represented and vulnerable
ensure that potential providers meet their groups.

equalities obligations. To ensure our own

awareness of —and contribution to — the wider

landscape, we are members of the Scottish

Government’s Scrutiny Bodies Equalities Group.

The following case studies illustrate some of the areas of diversity in which we have handled complaints.
They include an important case involving a misunderstanding of the provisions of the Adults with
Incapacity Act, which should be of interest across all sectors. The complaint involved a young man with
a learning disability who was deeply upset by dental treatment he received, to which his mother ought to
have been asked to consent. She was not, because staff misunderstood the provisions of the Act. We
bring this to attention in this annual report because of the importance of understanding these provisions
when considering issues involving adults with incapacity. As mentioned earlier in this report, authorities
are more and more involved in joint working and another of the cases below illustrates our view on this.
Where authorities need to work together to provide a care package, they should ensure

that they collaborate to provide an effective multi-agency service.

The case studies come from across the various sectors about which we receive complaints.
All the reports can be read in full on our website.
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Consent to medical procedures on behalf of an adult with mental incapacity
Case: 200700789

Mr A, who was 19, had a learning disability. This meant he did not have the mental capacity to make
decisions about treatment or consent, nor to understand much of what was happening to him in
hospital. He had a dental operation, under general anaesthetic, in a hospital’s Department of Special
Care and Sedation. His disability also meant that it was difficult to say in advance of the operation what
work would need to be done, as Mr A found it difficult to sit still for examination or x-rays. During the
operation a great deal of work was carried out, including nine extractions. After the operation, his
mother complained that before the operation she had not been told about the possibility that so much
work was needed. She felt that so much had to be done that it should have been spread across more
than one surgical session, and complained that she did not have the chance to withhold her consent
to all the work being done at once. The dental work had caused her son such distress that, amongst
other things, he had been chewing his lip, which had become an open, infected sore. We found that
the relevant staff did not appear to have properly understood the Adults with Incapacity (Scotland) Act
2000, its Code of Practice and other relevant guidance, and that the Board did not, therefore, properly
seek Mrs C’s informed consent to the operation as they should have done. We fully upheld the
complaint and made several recommendations. These included an apology for the failure to properly
seek consent and that the Board share the learning from the complaint across all their hospitals

and disciplines, and use it as an example in induction and other training programmes. We also
recommended that the Board consider revising their consent form in respect of adults with incapacity,
ensure their own Consent Palicy is followed in future, and satisfy themselves that relevant staff have an
appropriate knowledge and understanding of the Adults with Incapacity (Scotland) Act 2000, its Code
of Practice and other relevant guidance.

Education Maintenance Allowance >~ Case: 200800480

Mr C is a young man with severe learning difficulties and special educational needs. His mother, Mrs C,
complained that his school did not tell her that Mr C was entitled to apply for an Education Maintenance
Allowance (EMA), causing him to lose the opportunity to do so. We upheld the complaint as the
Council were unable to say with certainty that the relevant information had been provided to the family.
We recommended that the Council pay Mrs C £1,140 in lieu of the basic allowance payment and £300
in lieu of the bonus payment to which Mr C would have been entitled had he applied for and received
an EMA for that session. We also recommended that the Council apologise to Mrs C.
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Care package for adult with multiple disabilities -~ Case: 200801246

Mrs C raised concerns about the accessibility of further education for her son, Mr A, who is blind and has
learning difficulties. She complained that a Council failed to take her son’s specific needs into account
when deciding what further education and personal care package they would fund. She felt that they had
unreasonably dismissed funding a residential placement at a specialist college in England. They instead
offered a local option, which Mrs C considered less suitable. Although we did not uphold her specific
complaint, we recognised that as a result of the events described in the report Mr A encountered
significant delay to the provision of his personal care package. This resulted in a gap in his personal
development. We recommended that the Council apologise for this and pay Mr A a sum to adequately
reflect the hardship and injustice caused to him and his family by the considerable delay in putting in place
his care package. We also recommended that the Council review their procedures to ensure that in future
service users are provided with details of proposed packages before they are asked for acceptance.

Adult with leaming difficulties — care, treatment and communication
Case: 200802400

Miss C, who was 28, suffered from myotonic dystrophy and had learning difficulties. She died in hospital
after minor surgery on her parotid gland. Her father, Mr C, complained about the care provided to his
daughter before and after surgery. He said that she was not properly assessed by a consultant before her
operation and that her post-operative care and treatment was inadequate. He was also unhappy about
the way in which staff communicated with the family. We upheld all of his complaints as we found that
there had been significant failings by staff, especially given Miss C’s learning difficulties. We made a
number of detailed recommendations about the Board’s arrangements, policies and procedures,
particularly in relation to people with learning difficulties, which are described in full in the report. We also
recommended that the Board provide an explicit, unambiguous and meaningful apology to Miss C’s family
for all the failings identified, and that they detail what they have done to try to avoid any similar occurrence.

Collaborative working between Council and Health Board
Cases: 200701747 & 200800670

Mr C’s oldest son has Autism Spectrum Disorder. Mr C said that the Board failed to provide a programme
of intervention to meet his son’s needs. He said that this caused considerable distress to the whole family
because of the effects of his son’s disability. He also said that the Council did not properly assess the
family’s needs or provide appropriate support. We did not uphold most of these complaints as we found
that, in the main, both the Board and the Council acted appropriately. We did, however, find that the
Council did not tell Mr C that from a particular date his son would lose his right to his ‘banked hours’

(i.e. unused support hours allocated to him that had been carried over from one financial year to the next).
We recommended that the Council re-instate the unused hours of support for a period of time. We also
recommended that both the Council and the Board note the Ombudsman’s advisers’ comments on the
importance of multi-agency working in this case, and implement the advisers’ suggestions on effective
collaborative working. In particular, we recommended that stakeholders ‘regroup’ to re-establish and
commit to effective future collaborative working arrangements in respect of Mr C’s family, including a set
of principles on which future care should be based.
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Introduction

In 2009 — 10 we received service delivery
complaints on 21 cases. Of these, 12 were
fully or partly upheld and nine were not upheld.
Six cases were escalated to the Independent
Service Delivery Reviewer. The Reviewer’s
report below provides her account of those six
cases, and the outcome of an additional four
complaints that had been accepted in the
previous year. We post the outcomes of all of
the complaints we receive about our service
on our website on a quarterly basis. Atthough
it is difficult to identify systemic issues on the
basis of such small numbers, we do have in
place mechanisms to ensure that the lessons
from service delivery complaints are fed back
to the organisation. This takes place through
formal reporting and action planning at

Audit and Advisory Committee and Senior
Management Team level.

This is my first full year as Independent
Reviewer, having been appointed in January
2009. | reviewed a total of 10 complaints.
Most of the complaints | handled related to
how the SPSO handled complaints about
various public bodies in Scotland.

The issues raised included:

Delays and the time taken to complete
areport

Issues regarding the Ombudsman’s remit

Lack of clarity regarding the detail of the
complaint being considered by the SPSO

Confusion in the period prior to SPSO
deciding whether to investigate a complaint
or not

Use of SPSO advisers

Issues regarding the transition period prior
to the appointment of a new Ombudsman

Perception of the independence of SPSO

The SPSO's failure to follow its own policies
and procedures for handling complaints
about public bodies

Signposting to the Independent Service
Delivery Reviewer

Findings

Throughout my investigation of the various
complaints certain themes reoccurred. These
indicated areas of concern regarding the
complaints handling process within the office.
The major themes that arose were:

Significant delays in the handling of
complaints about public bodies

Confusion regarding the detail of specific
complaints (one complaint was changed
four times during the investigation process)

Confusion between the outcome (decision
of the Ombudsman) and the process of
investigation (service delivery)

Lack of transparency in the process

Categorisation of service delivery
complaints

Impact of controlling email contact




Recommendations

Following my investigation of a number
of complaints | made a range of
recommendations which | discussed
with the Director of Complaints and
Investigations and the then Director

of Policy and Development. The key
recommendations that | made for

the office were:

Greater clarification regarding what
exactly is being investigated

SPSO to agree a contract with the
complainant at the beginning of the
process

Separation, at an earlier stage, of customer
dissatisfaction regarding the outcome
(decision of the Ombudsman) from process
(service delivery)

SPSO to resist making unrealistic promises
regarding the completion of reports

When delays arise, SPSO to keep the
complainant informed and amend
timescales accordingly

SPSO to establish a policy for handling
unacceptable behaviour in relation to email
contact

SPSO to streamline the initial stages
of the process, prior to the decision to
take on an investigation

SPSO to conduct a review of current
policies and procedures to highlight the
separation of customer dissatisfaction with
outcomes from complaints about process

SPSO to ensure that all service delivery
complaints include signposting to the
Independent Service Delivery Reviewer
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In response 1o service delivery complaints,
SPSO to ensure that the reply reflects the
complainant’s initial concerns

SPSO to provide for an annual review and
update for the Independent Service Delivery
Reviewer

During this year | have worked closely with
Jim Martin, the Ombudsman. | have been
impressed by his commitment to quality and
consistency. | applaud his efforts to provide a
listening organisation that feeds back learning
in order to improve. | have noticed that the
level of complaints being referred to me
recently has declined which | believe reflects
the effect of the improvements put in place
during the last year.

Ros Gardner
Independent Service Delivery Reviewer
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The Ombudsman, as Accountable Officer for
the SPSO, is responsible for ensuring that
resources are used economically, efficiently

and effectively. The Office is subject to scrutiny

by external auditors (currently Grant Thornton
who were appointed by Audit Scotland in
2006), internal auditors (currently provided by
the compliance team of the Scottish Legal Aid
Board under a shared services arrangement)
as well as through the laying of an annual
report before the Scottish Parliament. The
Ombudsman also gives evidence annually to
the Parliament’s Local Government and
Communities Committee following the
publication of the annual report, and holds
discussions with the Scottish Parliamentary
Corporate Body (SPCB) about the SPSO
budget submission each year.

The Audit Advisory Committee (AAC) was
established in June 2007 by Professor Alice
Brown, who was Ombudsman until she

demitted office in March 2009. The Committee

evolved to become the Audit & Advisory
Committee (A&AC) in February 2010 to reflect
the development of the purpose of the
Committee. Our remit is to work with the
Ombudsman as a non-executive group,
advising on the discharge of the functions

of the Accountable Officer.

The Committee’s purpose and duties are
set out in the SPSO Scheme of Control.

We support the Ombudsman (as Accountable

Officer) and the Senior Management Team

in monitoring the adequacy of the SPSO’s
governance and control systems through
offering objective advice on issues concerning
the risk, control and governance of the SPSO
and associated assurances provided by audit
and other related processes. The AQAC also
provide a source of advice and feedback on
SPSO Strategic Objectives and annual
Business Plans.

| have continued to be accompanied on
the Committee by Baroness Rennie Fritchie
(Deputy Chair) and Mr David Thomas.

This year we were joined by Mr John Vine.

Rennie Fritchie is the former UK Commissioner

for Public Appointments and a former Civil
Service Commissioner. David Thomas is
Corporate Director and Principal Ombudsman
for the Financial Ombudsman Service. John
Vine is Chief Inspector of the UK Border
Agency. | am grateful to them for the quality
of their contribution.

The Committee met four times in 2009 —10.
Representatives from the SPSO’s external
and internal auditors attend our meetings
and advise us in private each time, before
we discuss with the Ombudsman the key
operational priorities and risks. There were

a number of key areas of focus for the
Committee in 200910 including supporting
the new Ombudsman in office, reviewing the
organisation’s case handling process and
making changes to the organisational
structure.

The A&AC look forward to continuing their
work with Jim Martin to further strengthen
the effective monitoring of financial and
governance policies and procedures, and
support the integration and development of
new services provided by the SPSO. The
Committee greatly appreciates the support
received from senior staff in carrying out

its duties.

Sir Neil Mcintosh
Chair of the SPSO
Audit and Advisory Committee
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Financial
performance

SPSO makes an annual budget applicationto  In 2009 —10 we operated on a budget of
the Scottish Parliamentary Corporate Body £3.309 million with a total of 47 staff (full time
(SPCB). This is considered by 1st March each  equivalent). This equated to 79% of our total
year (as part of the SPCB’s expenditure plan)  net expenditure being spent on staff costs,
by the Parliament’s Finance Committee and with three quarters of staff being directly
the Scottish Government. The SPCB's final involved in case handling. The table below
expenditure proposals (including the SPSO’s  details our major costs as per our statutory
budget) then appear in the annual Budget Bill  accounts over the past three years. In cash
which is voted upon by the Parliament. terms, the Scottish Parliament awarded the
Ombudsman a budget of £3,277,000 for
the financial year 2009 — 10, excluding
depreciation. The Ombudsman’s actual
funding of £3.268 million was below budget.

Analysis of expenditure (summary) actual actual actual
year ended year ended year ended
31 March 2010 31 March 2009 31 March 2008
£000s £000s £000s
Staffing costs 2,610 2,419 2,325
Other operating costs
Property costs* 296 287 261
Professional fees** 149 148 195
Office running costs™* 267 271 244
Total operating expenditure 3,322 3,125 3,025
Capital expenditure 2 160 28
Other income -15 -11 -17
Net expenditure for the year 3,309 3,274 3,036
Staff employed (FTE Average) 47 47 47

*

Including rent, rates, utilities, cleaning and maintenance
Including professional adviser fees
**Including ICT, Annual Report and publications

*%

Full audited accounts are available on the SPSO website www.spso.org.uk.
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Statistics
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