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Health and Sport Committee Call for Written Evidence on the Patient Rights (Scotland) Bill – Submission by the Scottish Public Services Ombudsman
Introduction

Thank you for requesting written evidence to inform the Health and Sport Committee’s consideration of the Patient Rights (Scotland) Bill (the Bill) at Stage 1. 

The Scottish Public Services Ombudsman (SPSO) provides a ‘one-stop-shop’ for members of the public making complaints about organisations providing public services in Scotland.  This includes complaints about the National Health Service (NHS).

The SPSO’s experience of dealing with complaints from members of the public about the NHS provides us with a unique perspective on the delivery of health services in Scotland and the concerns of service users.  

The notion that patients have rights in relation to their health care is at the heart of the work we do in securing justice for individuals who experience a problem with the NHS.  This submission draws on this experience to comment on the proposals in the Bill.

The patient rights and health care principles

We consider that the rights and healthcare principles included in the Bill reflect current good practice in healthcare delivery.  With the exception of the treatment time guarantee, the Bill does not appear to provide any significant extension to existing rights and expectations in relation to the quality of NHS services provided in Scotland.  Instead, it confirms and makes explicit rights and expectations that currently exist.

The notion of enshrining these rights and principles within primary legislation carries the risk of an unwelcome increase in legalism and litigation in disputes between members of the public and the NHS.  The use of formal, adversarial and potentially expensive procedures in this context would be unhelpful.  In this respect, we note that the important protections and limitations set out in Section 18 should ensure that this does not occur in practice.  

Although the SPSO’s investigation reports into health complaints usually do not refer to rights as such, it is implicit that – where maladministration or service failure have been identified – a patient’s right to a high standard of service will not have been met.  Recurrent themes that have emerged in our work include: the lack of dignity with which patients are sometimes treated; failures in communication with patients; and poor care for elderly patients.  

The Annex to this submission contains case summaries taken from the SPSO’s Commentaries, which may provide some useful illustrative examples of our work on NHS complaints and a helpful context for the Committee’s consideration of the rights and principles outlined in the Bill.

While we recognise that the vast majority of interactions between members of the public and the NHS in Scotland are successful, we welcome any measures which will help to ensure that patients are treated fairly and that issues such as those noted above and in the Annex are avoided.  While the provision of statutory rights is unlikely to achieve this in itself, it may provide a useful addition to current initiatives to assure and enhance the quality of health services provided to members of the public.

It should be noted that, although the patient rights being proposed in the Bill do not give rise to any additional legal remedies (as noted in Section 18, Sub-Section 2), members of the public will be able to bring complaints to the SPSO alleging a breach of those rights.  While the SPSO is not empowered to determine legal rights and obligations, we are able to investigate whether due regard has been given to any legislative provisions (as failure to do so may constitute maladministration).  Consequently, we will be able to uphold complaints where due regard has not been given to the provisions in the Bill.

In publicising the patient rights contained in the Bill, care should be taken to make clear that such rights are generally not absolute but must be balanced with the rights of others and considered in the particular circumstances of the individual concerned.  This is recognised in Section 2, Sub-Section 2 of the Bill and it would be helpful if these provisions were clearly highlighted to patients to avoid the provision of statutory rights leading to unrealistic expectations regarding rights and entitlements.

The 12 week treatment time guarantee

The SPSO frequently considers complaints about delay in the provision of health services and we are aware that this can be a particular source of frustration and dissatisfaction for members of the public.  Providing clarity around the timescale between a treatment being agreed by a member of the public and the treatment commencing is likely to be helpful.  Members of the public with health problems, who will naturally be anxious about their conditions, are likely to benefit from the increased certainty afforded by the proposed guarantee.

The complaint and feedback system

The landscape of public sector complaints handling has recently been reviewed
 and proposals are currently being considered by the Scottish Parliament
 for the SPSO to take on the role of supporting the design and development of good practice in public sector complaints handling.  A key aspect of this role will be the standardisation of practice across the public sector and ensuring that complaints systems are designed to ensure and support learning from complaints.

The Bill’s provisions with regard to complaints and, in particular, the emphasis on monitoring complaints and informal feedback to secure service improvements, aligns with the proposed extension to the SPSO’s remit.  In light of this, in preparing and issuing the regulations and directions referred to Section 11, Sub-Section 4, it is hoped Scottish Ministers will work closely with the SPSO to ensure that the NHS complaints system reflects best practice and achieves coherence within the broader, simplified public sector complaints handling landscape.

Provisions to support more informal feedback are likely to be welcomed by members of the public who may not wish to complain formally, but who may nonetheless have valuable feedback to provide.  Indeed, recent research has highlighted that there are many reasons why patients might not wish to complain and noted that the current system of receiving complaints could do more to capture and act on feedback.

Concerns about complaints handling often form a secondary aspect of the complaints the SPSO receives and it may be helpful for the Committee to have an indication of the sorts of issues we have identified in this area and the recommendations we have made to Health Boards.  In the last few years, we have made recommendations that NHS providers should:

· reflect on their complaints policy, review their complaints protocol and discuss how to respond to complaints from non-patients;

· ensure that information is obtained from the staff involved in a case to allow complaints to be investigated appropriately and all issues raised in complaints are addressed;

· remind staff dealing with complaints of the need to have regard to the NHS complaints procedure timescales; 

· remind staff of their obligations to manage complaints in line with the NHS complaints procedure and take action to ensure that information about the NHS complaints procedure which is held locally in hospitals and clinics is up to date;

· review their complaints handling procedure to ensure that complainants are given direct answers to reasonable direct questions, that individual circumstances, distress and stated preferences are reasonably taken into account when suggesting meetings with correspondents and complainants, that it is made clear to correspondents how to set in motion the complaints procedure and that avoidable errors are reasonably eliminated, taking into account the individual circumstances of a complaint;

· consider how NHS Scotland's publication: ‘Can I help you? Learning from comments complaints and suggestions’ should be taken into account when making decisions on complaint time limits;

· ensure that guidance to complaint handling staff emphasises the need for full disclosure of relevant information; 

· when responding to complaints, take into account the need to provide as full information as possible, particularly where interviews have been held with staff;

· undertake a full review of the operation of their complaints process and the relationship of this to clinical governance, as a matter of urgency; and

· urgently establish a complaints procedure in line with the standards set out by the NHS complaints procedure.

While it is not possible to conclude that there are systemic problems in NHS complaints handling from the evidence of individual complaints, these do indicate that the standard of complaints handling in the NHS can be variable and occasionally poor.  The provisions in the Bill do not address the above issues in detail, but it may be helpful for any guidance that is subsequently issued to pick up on some of the issues identified in the course of the SPSO’s investigations.  

Patient advice and support service

The introduction of the Independent Advice and Support Service (IASS) in March 2006 was welcomed and supported by SPSO, in recognition of the fact that complaints about healthcare often require a level of independent support and advice additional to that required in other areas of the public sector.  Recent research has shown that IASS has helped to support patients’ in complaining about the NHS. 
 

The Bill’s proposals to increase the level of support currently being provided is likely to help patients feel more able to raise their concerns about the NHS.  While the introduction of the new Patient Advice and Support Service (PASS) may lead to a rise in the number of complaints received by Health Boards, the new Patient Rights Officers should also help to ensure that complaints are properly directed and resolved more quickly.

Jim Martin
Scottish Public Services Ombudsman
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Annex

SPSO Case Summaries

Diagnosis; follow-up care; communication; complaint handling

A Medical Practice, Greater Glasgow and Clyde NHS Board (200801102)

After she was diagnosed with diabetes, Ms C raised a number of concerns about her GP Practice (the Practice)’s handling of the diagnosis and aftercare.  I upheld all her complaints as I found that the Practice had not followed recognised procedures in reaching a diagnosis, or in their complaint handling.  I also found that they had not arranged appropriate follow-up for Ms C, and that their communication with her about the diagnosis and test results was inadequate.  I recommended that the Practice put in place protocols to ensure that diabetes is in future diagnosed in line with recognised practices, and that newly diagnosed diabetics receive appropriate follow-up care.  I also recommended that the Practice take steps to ensure that in future they deal with complaints in line with the NHS complaints procedure and asked them to apologise in writing to Ms C for the failings identified in my report.

Clinical treatment; complaint handling; policy/administration

A Dental Surgery (200802819)

Mr C complained that his Dental Practice did not provide him with appropriate treatment, and that when he complained they acted unprofessionally and unhelpfully.  I upheld both his complaints as I found that information about Mr C’s treatment was not adequately recorded or protected within the practice; details of his clinical treatment were missing; there was no complaints procedure in place, and the NHS complaints procedure was not followed.  I recommended that the Practice urgently establish a complaints procedure and implement policies to record and protect all clinical information in future; that they ensure staff understand these; that they identify and retrieve the missing information about Mr C’s treatment; and that they apologise to Mr C for the failures identified and for their poor handling of his complaint.  

Delay in diagnosis; clinical treatment; policy/administration; communication

Greater Glasgow and Clyde NHS Board (200802662)

Mrs C was unhappy with the care and treatment that her daughter (Miss A) received when she attended hospital with back pain.  Miss A was treated for a chest infection and referred for physiotherapy, but was later diagnosed with a spinal infection.  Mrs C complained that the infection was not diagnosed earlier.  Miss A was also provided with which meant she could not be operated on.  Mrs C was also concerned that surgical treatment could not be carried out, as Miss A had been provided with an anti-coagulant medicine because of a history of DVT (deep vein thrombosis).  I upheld the complaint about delay in diagnosis and recommended that the Board apologise to Miss A for this and review their process for identifying and acting upon warning indicators in patients.  I also recommended that they ensure that officers handling complaints accurately reflect in their responses information provided by clinicians.  I did not uphold the complaint about medication, as I found that treatment was appropriate and surgery would not have been the normal treatment for a spinal infection.

Care of the elderly; clinical treatment; communication; record-keeping

Lothian NHS Board (200901408)


Mr C was unhappy with the care provided to his late wife (Mrs C) by the Board.  Mrs C had multiple health problems, including dementia.  When her health began to deteriorate after a fall she attended a hospital Accident and Emergency unit.  She was admitted to the hospital, but was transferred to a second hospital the following day.  She was given a course of antibiotics, some of which she refused.  No assessment was made of Mrs C’s ability to make that decision, and the antibiotics were subsequently discontinued.  Mrs C's condition continued to deteriorate and she died in the second hospital just over a week later.  I upheld all Mr C’s complaints as I found that the Board had not provided appropriate treatment or antibiotics, nor had they communicated effectively with Mr C about his wife’s condition or treatment, especially given that Mrs C herself did not seem to be competent to refuse treatment.  I made a number of recommendations, including reviews of policy and procedures, and the provision of guidance and information to staff, all of which can be read in full in my report.  I also recommended that the Board apologise to Mr C for the failings identified in my report.

Clinical treatment; communication; policy/administration

Tayside NHS Board (200802400)

Miss C suffered from myotonic dystrophy.  She also had learning difficulties.  She died in hospital after minor surgery on her parotid gland.  Her father (Mr C) complained about the care provided to Miss C before and after surgery.  He said that she was not properly assessed by a consultant anaesthetist before her operation and that her post-operative care and treatment was inadequate.  He was also unhappy about the way in which staff communicated with the family. I upheld all of Mr C’s complaints as I found that there had been significant failings by staff, especially given Miss C’s learning difficulties.  I made a number of detailed recommendations about the Board’s arrangements, policies and procedures, particularly in relation to people with learning difficulties, and these are described in full in my report.  I also recommended that the Board provide an explicit, unambiguous and meaningful apology to Miss C's family for all the failings identified in this report, detailing the steps they have put into place to ensure that a similar occurrence is not repeated.

� Fit For Purpose Complaints System Action Group Report to Ministers, 2009, available at: � HYPERLINK "http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/ActionGroups/ReporttoMinisters" ��http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/ActionGroups/ReporttoMinisters�.





� Public Services Reform (Scotland) Bill, details at: � HYPERLINK "http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/index.htm" ��http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/index.htm�. 


� Making it Better: Complaints and Feedback from Patients and Carers About NHS Services in Scotland, 2009, available at: � HYPERLINK "http://www.scottishhealthcouncil.org/shc/publications/Research_Reports" ��http://www.scottishhealthcouncil.org/shc/publications/Research_Reports�.





� The Independent Advice and Support Service: An Analysis of Patterns of Activity, Usage and Client Profiles Prepared for Citizens Advice Scotland, 2009, available at: � HYPERLINK "http://www.cas.org.uk" ��www.cas.org.uk�. 
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