17 December 2010

	The Clerk to the Committee
Room 404
Parliament Buildings
Ballymiscaw 
Belfast 
BT4 3XX 
	 


Dear Sir or Madam
The Scottish Public Service Ombudsman’s (SPSO’s) response to the Northern Ireland Assembly Committee for the Office of the First Minister and Deputy First Minister’s (the Committee’s) proposals to update legislation to reform the Office of the Northern Ireland Ombudsman

Thank you for the opportunity to contribute to the Committee’s consultation.  

I am very pleased to provide a response and to share with you the Scottish experience of ombudsman reform.  It is heartening to note the Northern Ireland Assembly’s interest in this important area of administrative justice.  By way of preliminary comment, I would like to highlight the high regard with which the Office of the Northern Ireland Ombudsman (ONIO) is held.  In my experience, it represents a touchstone for other UK ombudsmen offices in terms of the thoroughness of its work and clearly provides a solid platform for any eventual reforms.

The consultation document covers a comprehensive range of issues, many of which are relevant to all the public sector ombudsmen in the UK.  The majority of the questions relate to extending the powers and expanding the role of ONIO.  This raises fundamental considerations about ombudsmen’s role in protecting citizens from injustice and scrutinising executive action.  Deciding whether increases or changes in powers relating to these important matters should be made is, ultimately, a matter for elected representatives in the Northern Ireland Assembly.

Clearly, however, the experience of ombudsmen in other parts of the UK will be relevant to the Committee’s discussion.  I note from the consultation document that the position in Scotland has been given considerable thought and that consideration is being given to adopting measures that have been developed here.  Recent developments in Scotland have involved two main components:

· The expansion of the SPSO’s jurisdiction to cover complaints about additional public services (prisons and water); and
· The extension of the SPSO’s powers in relation to public sector complaints handling.

In the paragraphs below, I have focused on providing an update on these developments.  I have also commented on cooperation and information sharing between ONIO and other UK ombudsmen.  I hope that this will provide helpful context for the Committee’s discussions. 

My office was set up in 2002 with the passage of the Scottish Public Services Ombudsman Act 2002 (the 2002 Act).  This created a one-stop-shop for members of the public with a complaint about Scottish devolved public services.  My jurisdiction includes central government, local government, housing associations, universities and colleges, and the National Health Service (NHS).  As noted above, my jurisdiction has recently been extended to cover prison complaints and complaints about water providers are due to be included within my jurisdiction in 2011.  Scotland has continued to lead the rest of the UK by being the first to bring these specialised areas under the jurisdiction of a classic public sector ombudsman.

In common with other UK ombudsmen, my office considers complaints of maladministration or service failure on the part of public bodies (and those providing services on their behalf) and provides redress where members of the public have suffered injustice.  I also make recommendations in order to ensure that lessons are learnt from complaints and, as a result, my office plays an important part in driving public service improvement.  As well as resolving specific complaints, my office works with public bodies in a number of broader ways to secure service improvements.  This includes issuing guidance and advice, regularly meeting with service providers and providing training on complaints handling.

With the passage of the Public Services Reform (Scotland) Act 2010 (the PSR Act), my office has been given new powers to lead the development of simplified and standardised public sector complaints procedures in Scotland.  This role of ‘design authority’ was given to the SPSO on the recommendation of a Scottish Government Action Group (FCSAG) which took forward the work of a wider independent Review
. The FCSAG Report
 made a series of recommendations and specifically it recommended that:

‘A set of principles based on the present SPSO guidance (Valuing Complaints) founded on consumer focus and simplification should form the basis of all public service complaints handling processes, which will be developed in partnership between the SPSO and service providers.

There should be a standardised complaints handling process for each public service sector based on these principles – so that, for example, all care homes have a process in common and all registered social landlords have their own common process.

[The SPSO should]…develop and approve, for each sector, standardised public service complaints handling systems which include realistic but challenging timescales and processes to keep all parties informed of progress.’

The PSR Act requires the SPSO to publish a statement of principles on which all public service complaints handling procedures should be based. It requires public service providers under my jurisdiction to ensure that they have complaints procedures which comply with this statement of principles. The Act requires the SPSO to consult on this and to submit a final version to the Scottish Parliament for approval. 

Accordingly, the SPSO submitted its draft statement of principles to the Parliament for approval in early November following a 12-week consultation.  Ninety-two consultation responses were received, from a wide range of organisations and individuals including from bodies under the SPSO’s jurisdiction, professional and regulatory bodies, consumer and advice groups and members of the public. 

The consultation also asked for views on the SPSO’s Guidance on model complaints handling procedures (model CHPs).  The work of developing model CHPs is tasked to a small unit within the SPSO called the Complaints Standards Authority (CSA). The CSA will work with stakeholders to develop standardised and streamlined model CHPs for each public service sector.  In the coming years, the CSA will also provide coordination, advice and leadership on all aspects of public sector complaints handling.

The role of the ‘design authority’ is set out in Sections 16A to 16G of the 2002 Act.  These Sections were introduced to the 2002 Act by virtue of Section 119 of the Public Services Reform (Scotland) Act 2010.  Section 16C of the 2002 Act states that public bodies must ensure that their complaints procedures comply with any model CHP which the SPSO has notified them is relevant to their organisation.  Section 16D of the 2002 Act empowers the SPSO to issue a declaration of non-compliance where it considers that a body’s complaints procedure is non-compliant.  The CSA is placing emphasis on partnership and supporting bodies to meet the requirements of the legislation, and expect to use these powers as a last resort only. 

Section 16G of the PSR Act also provides a duty on the Ombudsman to monitor and promote best practice, identify trends and encourage co-operation in complaints handling amongst public service providers, again placing a duty on providers to comply with this work.

As I noted in my most recent annual report, these developments represent a significant and radical extension to my office’s powers:

“This is a very ambitious programme, and one that will radically change our business in the coming years. We used to have one core function – handling complaints. In future we will have two functions, the second being to establish and maintain what we are calling the Complaints Standards Authority.” 

This new role is a first for UK public sector ombudsmen and will increase my office’s ability to shape public sector complaints handling and, in this way, to drive improvement in public services.  While we are at an early stage in implementing this programme, it is clear that it has great potential to improve citizens’ experience of complaining about public services and we look forward to developing this agenda.

Finally, I would like to comment briefly on the consultation’s proposals regarding cooperation and information sharing between ombudsmen and information sharing where threats exist to health and safety.  My office is in favour of working collaboratively and sharing information with other ombudsmen where this is helpful or necessary to resolve citizens’ grievances effectively.  We, therefore, support any measures that can assist with this.  It should be noted, however, that provisions on information sharing and cooperation need to be mutual between ombudsmen.  The Committee may be interested to note the powers which my office currently has to cooperate and share information; these are set out in Section 21 of the 2002 Act.

On the question of health and safety, Section 19 of the 2002 Act currently grants my office powers in relation to sharing information only where there is a ‘threat to the health and safety of patients’ and only where it is in ‘the interests of the health and safety of patients’.  From April 2011, the 2002 Act will be amended and my office’s  powers broadened so that I will be able to share information where there is a threat to the health and safety of ‘persons’ and where it is in the interests of the health and safety of ‘persons’.  These changes have a similar intent to the provisions in the Public Services Ombudsman (Wales) Act 2005, which allows for the sharing of information where there is a health and safety threat to persons if this is in ‘the public interest’.

I would be pleased to provide the Committee with further details about developments in Scotland, if that would be helpful.  In the meantime, thank you once again for the opportunity to contribute to this consultation.

Yours sincerely

Jim Martin
Ombudsman 
Tel:  
0131 240 8850 (Fiona Paterson, Personal Assistant)

Email:
fpaterson@spso.org.uk
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